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jRopofucram, proangufliatem- 
porisiquod abcxapclacisnupcr- 
rimc in ucroquc Jurc confuctis 
[cxaminibus,mihircfiduumcrat, 
refolucionem L.curabic. Cod.dc A.E. V. 
in quam force forcunaSc quafi aliudagcns 
incidcramiloco chcmacis^quodvocantln- 
augiiralis publici faccrc juris. Jamque 
ca facics crac opcris , uc haud fcgniccr fua 
calamus dccurrcrcc fpacia , cum , £cce« 
avocacoriarum, quarum unaalccram prc- 
nicbac, novifTimajCoronidcmopcrisctiafii 
qualiscunquc dcpofccrcc , idcircb cum 
hincd.lcgisdifficulcas^^qua: propccrardua 
quxdam , qua: adhuc minabacur » filum 
fubicb abrumpcrc vccabac) ifthinc piccas 
bc parendi , qua: mihi rclida cft, gloria 
pugnarcc , manum , hac dcrelida , alit 
coadus fum admovcre materia?. Subibac 
memoriam, in quaadhuc ex Hdclifljmis 
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hscrebat informationibus, ixpins in foro 
noftro occurrcns Exceptionon impleti con^ 
tra£lt4S9 circaquam ipfam tamcncumDd. 
parcos vidilTcm, hanc priori illi, fubfti- 
cutamproponcrclibuit , intra pofitioncs 
nutcm ob immincntcm difccffum confi- 
ftcnri favor cafufas &: mihi forfan tribuic 
Exceptioncm tcrmini nimisangufti, quo 
ipfo dc aequanimi Lcdoris judicio (utpotc 
quicx Cic. Li.offic. bcnc novit , non tam 
numcro talia judicari,quam pondcrcjpla- 
ncfecurus, pcrgoadremipfani. Sitcrgo 

IN.SSEIT. 

CONCLUSIO I. 

Xceptio nonadimpleticontradlfis (qua?& gc- 
neraliori nomine Exceptio implemenri non 
fecuti, itcm fimpliciter Exccptioimplementi» 
feuadimplementi , ut & nonimplementi, ac 
circumfcriptc , ffon imfUvifli ex Uttre tuo^ 
pafTim dicitur, ) eft Exceptio civilis , realis , (a) perpetua , 
(b) peremptoria an dilatoria , vide infra 20. qua ex ncgo- 
tio ultro citroque obligatorio agentem repeliimus,ea ex 
caufa, quodnobisnon prarftiteritid, ob quod nosmetip- 
fos eidemobligavimusadaliud quid viciffimprzdandum, 

a) nam& hxredi ac fideiufTori etiam ptodcft Johan. 
Ccphalus C(Pff/r 5-7 7.»*;». g. 

b) noncnimeipr«rcribiiur. Jofcph. Ludov. comm. con- 

(Uif. 




r/i/*i4.». 147. Andreas Cauffcniui & Joh. V^eifirl 
apud Klock./#«i.3- Conf 1^0. num. 62. 

II. 

Sic cmptor advcrfus vcnditorcm cx cmpto adurus» 
nt rcm venditam ipfi tradar, cxccptionc hac non adiroplcti 
contrad^us rcpcllctur, H nonantcfolvcrit promifTum pro 
caprctium» aut nunc illud integr^ cum ufuris offcrat (a) 
£t cx divcrfo fi vcnditor cxigat prctium convcntum, re vel 
omnino non tradit^»vcl non integri^ aut libere tradit4,cai- 
ptor cundcm haccxccprionc^Ubqtie rcpcllet (bj 

a) / 13. §. i.deA E. V ihique Dd. 

b) Li.§ i^li^J.^o ffd.t lf.§,4..dedclfmMtex^fpU.f, 
CdeEvi^.¥rsLnzk.Md//t de mH empt.vend ».12. Joh.Pctr. 
Surdus Dec. i6f> & Dec 2^3. nmm: 36. ibiquc in addit- 
Joh. Bapt. Hodierna/r. \S-&pqq Toh. Anton.Mangi- 
iius deEvt£iifinibm q. 23. nnm. 14. & feqq. cum ucrobi* 
qucallcgatisMcv. O/r/" 32. ».66« 

III. 

Pcrindc cadem condu^ori daruradvcrfus locatorcra 
ad pcnfioncm agcntcm, non traditi re,qu^ uti frui licucrir» 
(a) vclfialiasnonprxftitcfitid, quod convcnit, (b)&cx 
contrario locacori compctit , fi condudor non ioiuta pcn- 
iioncagat, (c) 

a) Lg.fr.ff.lcc.conduSi. 

b) arg. / if. I. / 24. 5. \.ff.tod. Mcnoch. /. 1. Confff, 
pertotnm. Joh. CcphalusCi>»/*f77»»*w.f. Vinc.Ca- 
ioc\u%Tr de iec.cond.p.i.c.%o.n ii.Cardin. Tufch./// /. 
concl fO.».}8.39. 40.cxBaldo W.i. Conf.^7^. b^FoLi.C. 
32f. Zir\%.deExcept.p \.c.i3, n.n.ii. Mcv/.f.Z)^r u8 ».f. 

c) /f4.$ uffioc. cond. i.i. ff demigrAndo. Au$u{i.hctoiu$ 
Conf. 149. *. 1. Ccphalus Conf 5-86. 

IV. 

Rc^e eandero quoqueoppoBitcredicor dcbitori, qui 
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resoppignoratas a^lione pignoraticia rcpctic , antcquani 
aoivcrrum folvcrit debitum , pro quo rcs i(kx oppignora- 
csr» vcialiomodo i(li(atisfecerit. 

l.iQ.f.de fitn^ /. 9. $. 3. <^ fignor. d6l. l. i. C. de Utit pigm, 
vid. tamcn d* L 9. ^*fin,ff. depignor.d£i* ibiquc Bcuan» 

V. 

Porro potcric quoquc hic exceptionc fc tueri fociut 
idverfus focium , qui lucrum & damnum non vulc zquali* 
tcr dividcrc* 6c intcrimad^ionc pro fociocxpcritur. 
S* I. Ldeficief. /. 29.^ frofic. Baid. vol. 2. C. 87. 

VL 

Sic & (1 Emphytcuta contra Dominum ogat ad refli- 
tutionem fundi Emphytcutici, Dommus rcd^ cxcipict , ttt 
Caaonem non foividi, adcoqucii cua parcc concradum 
non itnpievifti , neccum Dominusob noafolucum caao- 
ncm adioncm habcat» (a) ipd jurcdcncgari poteric hzc ex- 
ccptio. (b) 

a) QyviM%,4dL i.C.de lure Emphyt. num 18. Harppr. dd^, 
i.I.loc»cond.ti. ^g},4.g^.. Trcntacinq./i*///.^ jjyrf ^mp- 
ftyt. ref.6. Brun ncm. adAttth, ^i rem. C deSS. Eccles* 

b) arg. c.ji de Reg jur* in 6. 

VII. 

Pari modo (i Titius Cajo bigam cquorum pro fundo 
ipfiusTufculano, velaliamquandam rcrn» utinipfius ne- 
gociisLipfiam ircr, darc promiferic, &advcrfu5 Cajum an- 
cequameicquos, vclremiliam cradidcric,agac»rcdeipfum 
Cajus removcbit Exccpciooc tu nondum implcvifti pro- 
milTaex parte tua, ctfi proplacico iflofirmando,&cxcIu- 
denda pccnitentiaCtipuiatioacccflcrit. (a) Echocomniuna 
contraduum innominatorum proprium cft , ut tum de- 
mumcfficacemobligationcm&a^ionemparUnc, quando 
dacio velfa^iprzflacio ab una parcc inccrccitt, adeoque 
oon poffit quisquaai cx iis agerci nifi prius fua cx parte pro- 

miOa 



fniflaimpleverit* (b) Ncquejure CanonicOyautconfaetu- 
dinario Imperii noftri ut ex przcedanea conventione ante 
impiementum ex una parte fecutum efficax oriatur obli- 
gatio&adio dctur ,con(litutumautreceptumefl, fed his 
pcrindc, ut Jure Civili, ante imptcmentum exuna partc 
Ibcutum inefficax fubcd obligatio ad producendam adio- 
ncm,ac locumutrinqucinvenitpoenitentia (c) quantum- 
Tis Jure RegniHifpanrar,&fortc aliorum quorundam lo- 
corum» hodic cfBax obiigatio & a^io in contradibus in- 
nominatisante implcmcntum cx aliqua parte detur, (d) 

a) /. s-pr.ff de condifl. caitfM dar. Mc v.f . i . dee. 1 7 5-. ftum. x. 
6ip.S. dec.si6, 

b) / 7. S.2.& ^..f.de fdSi. §. 2 /. Uc, L 27*0 eod^L i.g.i» 
ffJlC defermnt. Gomez. Vdr. reft. i.c.t, Manti* 
ca detac. O-amlfJg. cortvent. /. 24. nt. p. 8. B. Lauterb. 
Tf*. Sjn. de contr>innom. i. num. 7. 

c) 3. 5B. ianbr<c%t^. 2./.20. iT- \'&i.tit. 21. §. j.&i. 

B. Dn. D. Lautcrb. d.§. u nnm. 2. & §. j. n. 6. 7. Mev. 
f. hDec. i7f /-3. Dec.ij.f. S.Dec.3i6. Alphont Gutz- 
roan n. de Evtfl. quaft. 2 4. nnm. ff. &fiqq. 

d) ut Grcgor.Lopcz, Didac. Pcrcz, Marienzo, Azeve- 
dus, Guticrez, Salzcdo, Lafartc* Fortunatus Gar- 
zia, Sou(a, Johannide AyIionLainez/J94f<^^//.ad Go- 
roez^./.2.r. s.».f. allcgati, item SimonGrGcnc^.^^ 
L iX.defermut. ScQudzldelur.MOvifi Li.cj.in/ do^ 
ccnc* 

VIII. 

Similiter qnJndo mutuo tranfigentium confcnfu i 
transa^ione fupcr hzreditate fort^ init^ , intuitu enor- 
noiflimz Izfionis* tcccditur, non potcll prius pri()ina 
a^^ione (a) agi, qu^m Ci rcftitutum fuerit, quod ipfius 
transa^onis cauia acccptum cft» (b) ncquc xquum cft, at 
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qjinrpars noluit fctvarc tranfadionccD,aliquid cxca rctine- 
ai j(c) fcdquemadmodumcx fuapartc vulrcam conditio- 
ncm luaro , ac fi transadum non cflct, itaaltcri fimilcm 
pracftarcdcbct, ncchabctin talibusadio locum, nifiob- 
lato prius, ^Mod pro ca inviccm debctur. Dcbitutp au- 
tcmmcafpcciccft , utrcddatur acccptum. (d) Rccufati 
igitur transa£lionis caufa acccpti rcftitutionc , pars altc- 
la juftcrcdit ad transadioncm, cuiuirinquc antc rcnun- 
tiatum, cxco, quod ipfinonfcrvatum, quod prorcnun- 
tiationc convcnit, quamvis cnim haud facile rcnuntiaa- 
tibusconccdi lolcatad rcnunciata rcgccffus (c)attamcnid 
fallit,fiius,lcx,&conditio rcnuntiationis non fcrvctur. (f) 

a) /. !• 2. C,J! ddv, trAHSdSi. L 96. $• i^fdeJ^lMi. 

b) L 14. C. de trdnsd£i, ubi cxprclse dicitur : rationcm 
fuadcrc» ut rcfusa dcmum pccuni^ caufa cx intcgro 
agatuF) cui congruit quodcftini^ 40. C.^^<!/.<^./. 96.^. 
1. defolut. 

c) / 1. S^fn. l fin.ff de Refc, Vend. 

d) ita m hanc fentcntiam confulcndo rcfpondit Me- 
noch. /. 7 Conf t^^ fertot, & judicando pronunciavit 
Tribunal ^srismaricnfc apud Mcv p.i. Dec, 126. plurcs- 
que alias variorum quidcm Tribunalium rcs )udicatas 
& Decifioi^es adducit Hedor Capicius Latrp Dec* 
Ne^oi. 149. Jn. r. 6cquanquamfcqucnti/yiiM(. 2. fubjun^ 
g^t przjudicia quxdam in contr^riuro ^ attamcn prio- 
tcm opinioncm magis receptaro,mciiusquc fun^atam 
tcftatur Jofcph. Urccolus 7>. de Trdnsd6i.q.%9.nmm, f. 
qui infeqq. plurcs fubjicitampliationcs & limitatio- 
ncs , quz tamcn non omncs iitmo ftant talo. 

c) i. 4,6. defdcH.C II. C.deR.C. 

f ) Mcv./. I. Dee, 127. Joh. Gri vcllus Dec. D^i, iii, n. 28. 

£odc(nmodofiuxoiiinpa^isdotalibus4marito pro- 
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inifrum fueritdotalitiuro promifTirdotis intuitu , hoc cum 
cffedu cxigi non porcrit marito mortuo , nid dos ab uxote 
promiflat ilio vivo,Tcipra rradita,vcl poft mortcm cjus uni 
cum ufuris rcalitcrillata fucrir, (0 iuxta rcgulam, quod is 
<)ui vulc rccipcrc» quodipfi promi(rum,'dcbcat priusadim« 
plcrc, quod promific ipfc, fiquidcm dcfcduscoisditionis 
adimpicndz impcdit dcbiti promiffi pctitionc(b) & in omni 
pctitioneacadioncid pro ccrtoobrinct , non dati in ncgo. 
pis ultro utroq; obligatoriiscfficaccm aQioncm, nili qui cx 
iis vult cxpcriri,prjus cz fui partcpromifla adimplcvcrit /cj 

a) poft Carpz. Richrcrum , Struv. Syntdg, I, Fett^ t, 14. 
Afh, j-. fohanncs Philippi dd Decif Ble£l. S4X$m* D. f f, 
9bfi»&l. £rncftusSprcngcrusTr.^Dtf/4iCr//tfr«4..#.a, 
NicolausHcnclius. Tr.Jimilic. 4. 5. 14. &fi^q* 

b) It-C.de infert, 

c) DD.ad/. 13.$. % deA. E. K l if . S fff-^^ AEdil, Edr.yf. 
deR !• in 6. Bald. 3c Innumeri apud Odavianum CachC- 
ranum Ozafchum Dffz/Tf i. nMm, Dorlng. xnBihltith* 
Ittris. \^erh : Adtmf^Umetttttm i». 4. A ngel. Cclfus Dec, 
Ro$, Rm pp. ftMtm, f. & Des, if o. ttmm. io« 

X. 

Quod Juris principium in tantum proccdit* utreus - 
valeat hancadimplcmcnti cxccptioncm opponcrcnonro- 
lumcircafub{lantiaIiaip(iuscontrad>us, vcrum etiamcir- 
caaccidcntalia pa^oadjc^a, uti Baldo, Alcxandro, Cor- 
neo, Rolando, Surdo, Bcccio» Magonio, Ma(cardo& 
aliisallcgatis probat Carolus dc GraiHs Tr.deExcept. Exceft* 
13. nttm,^7» Johann. DominicusCaitusirCrri^tf^.S.T)/.!* 
mttm, 1071. XI. 

Et quia hzc Exceptio implcmenti non fecuti eft 
omnium favorabiliffima & cfficacilfimaf ctiam in contra- 
^ibus nominacis, (a) opponi potcft» et(i in minimodcfc- 
^usconfiftat, oportctcnim agcntcm ex fuiparce contrt- 
Aum cotahccr adimpicviifc, fi cfficaciter advcrfus rccipicn- 

B tcm 
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tcm agcrcvclit, obftabitcrgb ipfi h«c Exccptio doacc cx 
aiTc convcnta & promifTa implcvcrit. (b) 

a) Grivcllus^Z)^f«iii.;v.28. 

b) Aymo Cravctta Conf. if i. n. lo. Menoch. Confi, n. 
308' ^ O/i/yf.^.d.Tiraqii. 7>. deludicio in rebusexrguis 
ferendo,CMfHn> ubimonct, id xtcrnafncmoriadlcdi- * 
gnum.Carolus dcGra(ris</£>fr.i3.*.39.Mcv.^.3.<sSff.27% 
infn.p,Q.dec.i> XII. 

Porro locum invcnit haec cxccptio noftra licet non ma- 
gniintcrdt corum> quibus viccvcrfaaliquid fuit promK^ 
fum ,quia non tantum fundara cft in intcrcnc, fcd ctiam in 
violationc fidci,ut innumcris Dd. autotitatibus & dcci(io» 
nibusaddu^is probat Stcphanus Gratianus Difcept.Torenf 
T.z.^.^oi.if i^ rJy^^f.fequiturq, Gaitus*/^/^ i076.Graffisi. 
i not 2 . M « la N ofl poli ta n U5 Digejlornm novif T. i./// Exteftio, 

c.p7.cxRots Romanx2)/r//':64/.4.innoviliimisOradioii 

Xlli. 

Ncc rclcvat adlorcm , (idicat, rcum mcdiantc jura- 
incntoid, ad quodagit, prominfTc, quiajuramcmum ha- 
bctin fc tacitam condinoncm,nadorimpIcatprofua par- 
tc, qulconditioncdcficicntedcficitconfenfusjuranris,utt 
confuluit Ja(I/.2.0;»/rii6.Cravctta Confnj, n.i6. Mcnoch. 
Con/. f f . n. 8. 9* Mcvins Confii^ n. 6f . Carolus dc GrilTis d. 
Bxc, ij. num. 40. hnitiOtreUt, Cdmer, 14. ap. Deckcn». 80. 

XI V. 

Ex qua iSc rllud fcquitur,non poffc cxigi poenam k reo 
prominfam tn cafum, quo dcbito tcmporenon folvilTcr, 
nam non poteft cxigerc pocnam * qui non pro parte fua per- 
fcdepromifraimplevit (a) quod proccdit, ctiamG incoa- 
tra£tu appofira fueritclauiula,quod pocni foluta velcom- 
fDifsa con tra£lus firmus mancrcdebeat, quoniam hxc clau* 
fula nonprodedci, qui4fuipartecontradum iraplcre rc- 
cufat, dcdiuturnimoraalrcrampartcmiadlat. (b) 

a) fiartol \x%in l.f4..§» i.loccoHd. Angcius Conf ^^yrKl^^c» 
c\xx%Confi%o*n.u 

b) Baitolus & alii ad ^ i6.Jj:de TransM^. XV* 
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XV. 

Pariter nec excu(iri tradunt adorem eo» quod dica( 
fc impedirum fuifTe^quo minus cx fua parte contradum ad* ' 
impleverir» cumimpcdimcnturo quidem^ mora & pccna 
cxcufet , non autem faciac ur adlio impcdito compctat (a) 
communitcr autem hoc limitant, niti implerc volentem 
adoremrcusipfemerimpcdiviiretyquocaruadorispromi(y' 
(ioncm pro adimpleta tiabendam, illumquc finc uilo mcta 
opponcndz i reo cxccptionis adimpicmcnti» valid^ 5e 
cum cffbdu advcrfus eundcm cxperiri poITc docent) (b) 
fed illa Dd. afTcrtio & dodrina vix gcncralitcr obtincbit, 2c 
ptzcipue in £mpt. VcDditione locum haud inveniet , con* 
fiat cnim » quod quamprimum contrahcntcs flmplici* 
tcr Hnc conditione conditutiva de rc & prctio confcnfo» 
rint, rci vcnditz pcricuium ad Emptorcm fpc£ter , licct rcs 
citradita nondum fit» ita,utfircs (inc fado, morafc.vel 
culpa, venditoris, cafu vcl fato pcricrit, non tantum iliaoi 
cmptori vcndicorc pctcrcnon poflTita fcdctiamprctium» 
nonob(\anteeo, quoJ rcs cafu pcrcmpta> vcnditori fol- 
vcrccogatur, xqucac fi jpfi res tradita fuifTer, fc) poterit 
crgo vcnditorfeomninocxcufarcco * quod cafuali intcri* 
tu rei impcditus contradum i. parte fui adimplcrc non pof- 
Cit , ^.absque mctu cxccptionis implcmenti non fecuti 
prctiumconvcntumpctcre valebit , licct cmptor impcdt- 
mcntum tradcndx rcinon iniccerit. 

a) Decius i» /. cum propondi. i6. C. depaSits. Menoch. Conf. $$. n. /. 
CravcttaC»»/. ijt.n.io. KinCciTdusdcprolfat.cottcl.isf^^nnm.^^, 
Ciitusd.c.i.n.to76. Donng. cLn.p, Carolus dc Gra/Tis dA, 
num. 4.4.. Mcvius p. D. 31 g. inf. 
b} pcrl.to.l.filt.Cdecond.obsanf.dat, CzTpzov.p.2.c.is.d.24* 
Fritfzh. pMrt.2. conf.22.n.g;. Francifcus Vivius Decsss-tt-f' 
)oh. Bapt. Hodicrna MdDecif. Snrdi 26o. n.g. Surdus conf.ifS» 
num 6. GrafCisd.l.num. 22.2^. hAcvmsd. Dec.^ti. 
C) f. $. J. de Empt. Vendit. l. 7. fr. l. f. l. tt.f, 1. 1. 1. 4. /. #. C. deper 
& comm. rti vend. ^erg. /. ^tf.jf. de C. E, Ki. /. /. de Refc» 
fftnd^ B. Lautcrb. td tU, dc Pcr, rgi vend, §. /. jmm, 2, ii^i^nedkQ, 



XVI. 

« Cxterutnnon nidabea, cuiproroifno^dlaicncniiai- 
plcndumcfl, vcl hsrcdeej^tis, ninrcftridio rcfpedupcrfo» 
Iiz((ipulinti9fada (a) hxc Exccptioobjici porcft (l>) tct- 
tius & (ingularis fucccflbr igitur camicro allcgans rcgul»« 
ritcr non auditur(c)undccxopponro ncc tcruo ac (ingu- 
^ri fucccflbri (aliud in bzrcdc,ilU cnimutique eriarooiv 
iat (d)) candcm rcgularitcr objici poffe fcquitur. (c) Limi* 
tat vcro hoc Bcrlichius(^f> in contradibus corrcfpedivi» 
i&divcrlh pcrfoms cclebratis & a£tibusconnexis>in quibu» 
cidem locum tribuitcontra rerriuni,przrcrtiB illc expeC' 
fona e)u9> qui non a^dimplevit promilfafua, lucruro ex con-^ 
tfa^u tali qu2rat.(g^CuaT quo convcnit,quod tradunt (h} 
obdare agenti ctiam h»nc cxccptionci» circa iiBflcmen» 
tum facicndum vigoce alrerius contradus , D um modo 
SrNT CoRRESPECTivrf alias cmm locum non ha^ 
bethxcexceptio nonadiroplcmentiniii ociaiuccx codcn» 

a) Marta Ncapolit. Bsgejl. Mfiv/JT, T, i, T/>. Exeept. t, 7 g; 

b) utircfpondit Menochuis Confx^num.yjo, qucm {t^ 
quirur Mafcardus^^/r^/. 1387. 0.63. firunn«w^/.ij. $. %^ 
f.deA.O y.n.\^. 

t) Augudinus ficroius Confi^g.nuwK vEcriichiusDo- 

dj Hieronymus Magonius Dee// Incenfi zh n*iz» 
t/ BcTOjus/A fj d,L 

g) id quod ibidcm prxjudiciojCtocum Wittcbcrgcn*^ 

fium dt jcncn(ium confirmar. 
b)Donng.<^.^«. Qt2mti.Difi.For.T.^x.lsi.n.io &(eti. 
\) Mar.ta Neapolitaiuis ei^^T 91^ ex Bjous Bjomaiut 

Decifi ^^-jLg,^ mnovitfi^Manticat;. 

XVIL 

An inccT McTcarorcs etiam iocum habcat h«e Ezcev> 
ptio non iroplcti cofrtiaduse qu«ric Carp20A..(a> & nc* 
i^n4um putat 5 fcd ial^a ipfc nicitur pr«ruppofito, (b) 



z)Dec> if 7. b) vidcatur. B. Lautcrb. Tr.SynJe Mufuog. 
3.».f. Btunn. addJ,M. J. %.ff.deA,E.K 

XVIII. 

Rcquirunt nonnulli (a) ad hocut opponi qucat hxc 
JExccptio» utcondct adorcro dc impIcndoadmonitum& 
intcrpcllatumcITe , adadimplcmcntum contradus aduru 
prius ^ parte fuaconventa & promifla ultrb absquc intec- 
pcllationc implcrc tcncri decidit Rota Gcnucnfis (b^/ 
aJCorncjus/. i. C0wf\o%' 9Htm.i^.& Li.Coftf. loi.im 

Mcnochius Cenf 1. b. 37 1. 
b ) Decif. 68. 7. add. Frantzk. ad Ttt, ie E, K nnm. if, 
Doring, d. l. n. i o. Cravctta Conf.i^i^ n. 17. 

XIX. 

Admittitut hzc noftra Eiccptio etiamadverrus In- 
(Irumcntum liquidum & guarcntigiatum , paratani cxe- 
cutioncm habcns, utcunque (latuto loci cautum iit, nc 
contra inficumcnta liquida & guarcntigiata cxccptioncs 
admittantur,quia eo non obdan te ufu fori admittuntur cx- 
ccptionesexnaturacontraduum flucntcs, prxfcrtimncx 
eodcm in(tcumcntoab adverfario produdlo oriantur. (a) 
cumcrgo hsc no{\ra talis quoquefit, cx vcntrecjusdcm 
inftrumcnti,cxquoagitur,oriunda, nec (tatuto cxceptio- 
ncs omncs cxdudcntc comprehcnfa & rcje^a ccnfcaiur, 
omninolocum invenict contra cjusmodi inftrumcnrum^ 
pcrindeatque adverfus obligationem Cameralcm in qua 
qms rcnunciavii oronibus cxccptionibus, (bj dumraodo 
nonfuper haccxccptionent controvcrfia» pcrquamadco 
illiquida reddatur , utaltiorcmindagincm rcquuat ^c) vcl 
agaturcx tah inQrumcntocontratcrtium. ("d^ 

a^ Hartm* Pift. /. 4 f • 10. ij. Carpz/. i. Confi, %. Def.\i. 
b) Catfar. Barz. Dec. Bonon. 36. n, 14^, Gaitus d,L nam, 

i077»&feqi*enti. Brunn. Cene. 4 Dec. ^o,& ad d, 1. 13. 
%,n. 12. Hodierna. d, /. /\ni.Maira Galicf. tnfirmd Cdm 

merdl obligdt, f. 4.^ . i. n. 10. Bened. de Barzis« tr, de 

Osfdrenti^. f . 1 6.G uido de S uzacia de in/ir.jttdrent.m 1 o. 

S J 0 Siuniu. 



€) Brunn. Dec. ubi prziudicium. 
</ Berojus^. uC^ULg.M. 4. Btana>aJd,l 11, g. t.B.iu 

XX. 

Dilatoria an percropcoria Cit hxc noflr^ Exccptio^ 
haud c onvcnit inter Dd. nam Mcjcrus (^a) & B. Dn. D. 
Lautctbs cam dilatoriam cfTe alTcrit dc dilatoriis cxcc- 
ptionibus hic candem annumcrat (hj cum Vultejo (^J qui 
incam fcntcntiam ctiam Gailiumadducit; fed Gailius^^dJ 
exprcfs^ cftndem pcrcmptoriam eflc dicit, ac ita quoquc 
fcntit Mevius (ej Hunnius (f^ Struvius (g^ omncsquc illi» 
qui dicunt eam elfc exccptionem litis finitx, impcdicn-i 
tcm litis ingrclTum (h) Joh. Ccphalus (i) formuiam cx- 
ccptionis intuendam» adcoquc rcferredicit» an nimirum 
/ reus, v.g.emptorconvcntus excipiendodicat,fcnollcda« 

re prctium, nid res fibi prius tradatur, adeoquc tacite petat 
impiementum ^ patte adloris> an vcro abfolute ncgct fc 
obftri£ium cffc ad adimplcndum,quia (ibinon fuerit im- 
plctum, nectaatepctat, ut adimplcatur k partca^loris» 
ibdpotinsfcdeclaret*quod nolitampliuscontradum pro- 
cederc» adcoqaemensejus c6rcdit,quod ptioncafufitfaU 
temdiiatoria, pofteriori percmptoria. Scd vidctur nobis 
priorfententia Juri convcnicnriore(re» quod nim. fui nt- 
turi fi tdiiatoria, fcd tamcn ex carum numcro» quas Dd. 
•nomalas vocant. (k) 

a) fn Coll. Ifir, ArgenU /44. ///• i. th. 4. 

b) Tr. Syn. de Mutuo. ^.\Anf.&Ttt.deA. E, K§.i.n.i, &im 
Coll. Mfcr ad TitdeExcept. circd divitf 

r c) Tr^de iMdiciis. /. 2. r. 7 . 9 1 5-. 

d) L 2. ohfij. c) f» i. Dec. 27. 

f ) Encyclop. lur. univ. f.x*tft.T.c.z.n.\J^.&i o. 

g) Bxerc.\6.th.%. 

h) MX.]^ioTi.ad§. dSiionum.x^^ J. de A£f.Otz.vcmConfiiyl 
ni^.Configi.m.i6.Confi^%.a.g.\i^ic.l\OTOti\xsdetreti^ 
gM&fMc q 1 1 9 s f. A tn. dc Canario ck txecut infirum.q^ 
27J0^6oMQaoc!tLConfff^,2.Zing.d€Ex^ftf»i.€»22.n.z^ 

Carpz. 



Carpz. Li. R,i%, n. i. JCti Altorffcnfcs ap. Klock. T. 4. 
Conftl.n, 3. Thom. Mcrckclbach /i. Conf.y^, n. 11. nbi 
cxprcflc dicit : cam ejus cffc naturc,ut fa(h oppofitlo^ 
ne invito cxcipicnteampliusimplcri ncqucat , Hcq; ek 
arbitrio cxcipicntis non tantum vim fufpennvam ; (ed 
etiamirritativam habcat, (lcqjopponi poflltadfincm 
non perfiftcndi amplius rn promifTisflc poenitcndi» 
quod & FrancifcusMiFancnfis /2.Z)rr. ^.tf.i^.acCc- 
phalus Conf f 86. pluribus adftruit. 
i) modoaUegMtoConfn.^. 

tiudeexcept, .XXI. 

£{l tan tus exceptionis noftrz favor , utipfo Jure quo* 
queoppoHta dicatur , nccprxcisepartisoppolitio rcqui- 
ratur, igitur ficxadisfaltcm deea conQct > Judcx ex of* 
iicioctiam cjusdcmrationcm habcrc, aceandcm fupplcre 
poflfit & dcbcat (a) iJqucquia (imul cum ipiaobligationc 
& a^ioneexcontradlu oritur,& camcomitatur«ac vciutin- ' 
fixaipfi cft» dumcrgo adorproponita£lioncmruamy cam 
cum tota causa , & ficuni cxccptioncm , quae obligatio* 
ncmtempcrat, & fui naturi incit 9 proponcreccn^tur» 
ut proinde ad Judicis officium pcrtincat, non minus excc- 
ptioncm ex adis apparcntem, quama^lioncmprasoculis 
habcrc & attcndere» licct nominatim illam reus non oppo- 

fueric (b) adduntalii &iflam ratioocm» quodantcquam v* 
g cmptor prctium (olvit einon fitnata adio empti, Hne 
ac^ione vcrpagentcmjudcx rcpcllcre tcncatur(c) fcdhatc 
racio vacillat (d) 

a) Fulgorius,Baldu$,Dccius ddiflUUcet. CdecoUdt.TnZ' 
retus /.I. Conff\. n, 34- qui teftatur dc magis communi 
opinionc CcphalusC<'^3i2.^i48.Joh. Bapt.Hodictaa 
ad Surdi Def. 260. «1.2. Car. dc GriSis Except. 13. «.fa. 

b) Franzkius ndTft, deM, EmftL »• 16* 17« Menoch./. 2. 
frdfimft. 4 8 . 1 4« if • 

^c) vid.Gail.2.p^i7.ff.2.d'5* XXIL 



XXII. 

Eicodcni favorc fluit,quod hzc cxccptio ^ partc omif- 
la, ncccxofficio i judicc fupplcta ctiam adhuc poft (cntca- 
tiam i n ipfa cxccutionc, ad cam impcdicnda, opponi poClit. 
vcluti rcfpondit Cravctta L i. Confjg- f - Brunn. 
Conf^o.n. lo. add.Gail.^^ Vtznzk. d l. nnm. 18. 

Fabian. dc Montc /r. vendtf.^,^. nnm, +1. 

XXllI. 

Im6adcb favorabilis cft hxc cxccptio noftra, ut nun- 
quam ccnfcatur rcjcda ftatuto • cxclufis & rcjcOis cae- 
tcris cxccptionibus omnibus. 

iuxta doarinam Cravcttx C. U7. nnm. i^.Confi^i. n.io. 
Confi^%,num. 6. Mcnoch. Conf^^.n, 3. Dcc Confn^» 
Franzk. / L n, ir. ubi rarioncm affignat. 

XXIV. 

Potcftquc opponi cadcm pct rcum , ctiarofi folvcrc 
promifljflctomnimoicftia & cxccptionc rcmoti. 

h\tx,l.2.Conf96.n.i. Socin. Jun/.i.Cp/i/*fi.».7. Nat- 
tt Conf n.i%.Confixi.n.6. 

XXV. 

Exccptionc implcmcnti non fccuti tutusnon conftitu- 
itur in roora,ncc pcr intcrpcllationcm ad vcrfarii,quia intcc- 
pdlatiocjus, qui i partc fua non implcvit , nihil opcratur. 
Joh. Ccphal. i*b. j. Conf^oj. nnm. 16. Mart,Montcr.i 
Cucva Dec. Arr^on. 19. n. 5. Wilh. Anton. dc Ftcun- 
dcbcrg. /r. ieRefri^t. mor4$.tit,9. (onci f i.*. 9^ Klock. 

tom.yConf.\^o n.90' 91. 

XXVi. 

Licct autcm rcus cxcipicns ali^s cxccptioncm fuam 
aftionioppofitamprobarc tcncatur , cum cxcipicndo fiat 
ador (a) adc6 ut cxccptio 4 rco probari dcbcar , etfi in ne- 
gativa (e fundavctit , quia ubiqcgativa cft fundamcntuia 
intcntionts alicujus , is , qui ci utitur , illam probarc tcnc- 
tot (b) attamcn implcmcnti non fccuti cxccptioncmnon 
xctts, quid uticac» fcd a(lor,concra qucm opponitur , pro- 



b2tc & doccrc dcbct, fc illud , ad quod obligacus crar, 

adimplcvilTc. (c) 

a) /. 2. de Except. t. /p. de prohat. Mafcard. de proL concl. 6SJ- 
Carol. dcHjti^.inprdludiif ExceprioMnm n. i6p. 
l.p€n.i.2.f.ne^utseMm^qminJm&c. HctCMlmuidefrobM»» 
ddne^Ativa tt. 2. Carpz. /. 2. i^. SS- n. 5. & Decif. 257* 
c) Natta Conf, 676. n. 4.1. 0£l. Cachcranus Ozafcus Du. j/. w. 29. 
Hartmaan. Piftoris/ /.f.^-^.CraflTis Except.t). n.iy. &iianc in- 
dubftatam Dd. conclulioncra cHc fcribitBcrlich. Dic.7i-»n.i, 
CiTpz.d.Refp.n.j. Mcvius p. 4.Dec. ^32.p.i, Dtc.$t7. 

XXVII. 

Proindcfi vcnditor agat ad prctiutn , rcusautcro cx- 
cipiac, coocrafturocxpartccjusnoncffcadimplccum, ncc 
icm tradicaro » antc omnia probarctcnccurador, (cid, 
quod promiferat, complcviflc,acquctradidiffi: , ncccm- 
pcori CKcipicnci onus probationisincumbic , licct id ipfum 
fundarocntum (it (uz cxccptioni$,qucd nocatudigaum,ia- 
^ucid plurcs impegifTc tradic 

Hartm. Piftor, d»q. iz. n. 4. Carpzov. deRef^* ll.n^j. 

XXVIII. 

Rcftringunt tamcn hoc > quod didlum , adorcm tcn6- 
riprobarc, fuicxpartcconcradui facisfadumfuiflc, fircut 
convcncus ipQ cxccptioncm implcmcnti non iccuci oppo- 
fucric, adcncncialiacontradus, inaccidcncalibusconcra- 
^uuro aliud obtincrc » & corum probationcm non adori» 
cui cxccpcio haud fccuti implcmcnci oppofica , fcd ipfimcc 
rcoobjicicntiincumbcrcftacucnccs, Bcrlichius (a) &Car- 
pzovius , (b) dc qua iimitacionc camcn non immcrito du- 
bicamuscumBrunncmanno (c) 

d.p. 2. dtc. 174-^.70» b) inProce]f.t'ft.22.m.$.n,fiS* 
c) 0idl.ij,^.i.n.S2. XXIX. 

U c ador i parcc fui implcviflc dicatur coQtra£lum eum 
adetfcdum, ucnonqucacipQ opponicxccptionon adim- 
pleticontradlus, haud fuflicic vcrbalis» fcd rcalis rcquiri- 
tur oblatio pcr rcprxfcntationcm ac dcpoQtioncm fadla» 
aoA ciiinifuificiuiU vctba,ubi rc vcl fa^lg opu^cll, (a}impriinis vcr^ 

C m 
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jnpermutationc convcntapcrmutationisfpccificcjintcgrc, rcalitcr, 
ic cuni cfFc^lu przflationis, qui pcr contradum intcnditur , (in hoc 
confiAcnSjquod dominium transfcrri dcbcat,& ita quidcni , ut acci« 
picns rctincrc poffit, (b))ad cx cludcndam implcmcnti non fccuti cx- 
ccptioncm, implcta cffc oportct (c) 

a) /. ij.f. dt E. V. t. /. C. iie EvtSI. /. 3/. §. /./. de C.E.KL j. $. 
af.f» dc Except. dol. Frantzk. ad tit. dejiSi. Empt. n. g.&to. Ma- 
{\:ztd.ConcLiiS7. n. j^. GraiTis d,£xceft. «.^/.Bruan. ddLi^, 
§. g. de A^. empt. n. /p. 

b) /. /. $ s- 4" ff* de permHt. 

c) Mcv. f . fi. Dec, $. qui indcporro dcducit , quod ctfi zliis rci cx 
caufa pcrmutationis dat£pcriculum ad accipicntcm pcrtincat, 
hoctn.nonobtincat^nifitotiusrci traditioconvcntioncmfccutJt 
fit /./. C Wf^frw^r.proindccafumrcbuspropartcfaltcm traditis 

' accidcntcm ante intcgrum implcmcntum contraftu4 inominafi 
dcbitorispcriculocirc dicit/<r^. Dec. ^.fubjicicns,quodctiamcz 

^ acccptis pro implcmcnto, cum hoc totum non fccutum , acci- 
picns haud tcncatur prsflarc ufuras^ fcd tantum acccpta. Dee, /• 

XXX. 

Non cliditurexplacitis pcrmutationisagcrcvolcnti objc£la ex- 
ccptio nondumfa^i ab ipfo implcmcntipcrrcplicam prioris vclpa* 
tis implcmcnti. 

Mcv. p. 8- Dec. 119' X X X r. 

Qiiin autcm Exccptioni non fccuti implcmcnti validcrcnun- 
riarcpoffit, quilibcram rcrum fuarumhabct adminiftrationcm nulli 
dubitamus (a) cum & planc rcmittcrc prctium,vcl rcmdonarc qucat, 
{\ vcht. Dubitari vcro potc/l,fi cidcm rcnunciatum fucrit, vcl pa^^um 
dcnonopponcndoillam intcrvcncrit, quomodo hu jusmodi rcnun- 
tiatio vcl pa^him intclligi dcbcat? ac vidctur faltcm illius rcnuntia- 
tionis vcl pa£li hic cffc cltcdus, vis ac potcAas, quod ador tunc libcra 
confcquatur facultateni cxigendi prius cum cflcdu id, quod ipfi a rco 
promilTum, ctfi nondumprxAitcrit,quod fuacxpartcpromifit, nc- 
qucrcus,qui huic cxccptioni rcnuntiavit, illamci opponcrc pofTit, 
dumad impIcndumcontra<f^um, advcrfus iliumagitantc implcmcn- 
tumfaicxpartcf:i(flum; minimc vcro cxcludat rcum convcntum, 
quo minnsdcinde, poftquam ailor confccutus fucrit, quodpctiit, 
«gcrc&ipfc ad implcmcntum vaIcat,adquodfacit, quod Johanncs 
Andrcap (b)!iiqiiit, quodca rcgula , frangcnti fidem fidcsfrangatui 
ti4cm,nonproocdat,qiiandopa^lumfuit,qu(wlnoo obilantccontfaM 



vcntioncunius nihilominusaftcrimplcrc dcbeal pto partefua. Quod 
qnoquc probat H. Grotius (c) in iis, qui fadus micrunt , pro rcgtjli 
poncns , quod fi parsuna cx confa-dcratis ifti roedcrjs Lcgcs violavc- 
«t,& altcralicitc 4 pacJlofardcrc difccdcrcpo/fit,cum finguJa fccdcrif 
capita conditronis vim habcantj (d) candcm vcr6dcinJimitans,m 
convcni/fct, utintcrdum/ieria/roIct,ncaltcro contravcnicntc /latim 
xupta intcJJigatur Liga ac focictas. (c) PotcA igitur quisabinitio 
pacifci, ut, u cgcrit ad impJcmcntuni , pars advcrfanonpo/Iit oppo* 
ncrc cxccptioncm impJcnicnti non fccuti,fcd utut ipfc prius non im* 
plcvcrit, rc£lc tamcn & cum cfTc^lu po/Tit agcrc, aft Jiabcbjt hoc cifo 
pars advcrfa nihiJominus facultatcm agcndi quoqucad impJcndum 
Vjcj/Hm, neca£lioni vcl juriagcndi ad implcndum fimul rcnuntia/Te 
videbitur (f) 

a) c um Rjmjnaldo Sen. Ctnf.gp^.u^Qzs. dc GraG. txcept, ij, nj^^ 

b) m c. x.dejwrejur, 

c) Grot. 2. de I. S. & Pmc. c. rj. n. ij, 

d) cx quoprincipio inter aliaMauritiumSax.EIc^orcma falfo 
ipfi a Boaino /. tf. c. 6. de Republ. imputato pcrfidiac criminc, quo 
/an£Umanno if fz.inFocdcrc CJiambortico, (dcquo Hort- 
lcdcr. de caMpbeH/ Germ. L 6. c. 27. n. 2^.feqcf.J Henrjco IL Gal- 
iiarumKcgi datam fidcmtemera/rct,IibcravjtPctr.Hcig././.tf./;. 

'Dom.Arumzus Difc.adj^.B,ff.th.7.Sc]oli.Fn6.khnndinvift^ 
diciis ALueritianu apud cundcm in Difc.yicad. Tom.2. Difc. 23, 
d. c. tj. m. tf. add.Matth.Cuno iir paSiisiih. 1. c.22. n. 86.feq^. 
f) Baldus4<//. fedetji^nii. 4. §. (j$ufitHm.4.jf fijjuis cataionihM/. 
ubi rcnuncianscxccptioni nonvidcturrcnunciarea^lioni.Pau. 
lus Gilktzius de renHnciationibns cent.2.Renunc i2g.M,s, 

XXXIL 

Confundcrc vidcturDn. Carpz. (a)hanccxccptioncmno/lram 
cum Exccptionc N. N.P. cujus cognationcm quidcjii ambit, ncc 
tamcn,utipfcait,tamarftc, ut utriqiidcm/itfundamcntum &ratio, 
adcoq; cad. cxccptio. Quaproptcr rcftc notatura B. Dn. Laotcr- 
bachio. (b) 

a) Dec, !j7. m. 17. "l) Tr. Sjn. de mutmo f . ftn. mfim. 

XXXIIL 

Transa^onem jurcjurando firmatam,non impetratSabfolutio- 
uc a juramcnto,adimpJcrc dctrc£tau$ non tantum cxccptione non fc- 
cutiimplemcnti fubmovctur, fcdcx Arcadii &Honorii Con/litu- 
lione (a) aliis ctiamfubjacct p<snij,& in univcrfim quituo/ hizm^ 

C 4 coin- 
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comniodis cft obnoxius ^ i . nim. infamia notatur , z. aftionc priva- 
tur, j.pcEilain pronijflam, (fiquappromifTa^Iuit, 4. comraodum 
cxtransa£lioncacccptum rcftitucrctcnctur, tamgravc ccnfcturfi- 
dcm facramcnti rdigioncvallatam fallcrc autviolarc. (b) lltvcro 
di£lac Conflitutioni & pocnis in ca dctcrminatis locus fit, rcquiritur 
ut quinquc haec concurrant, i .ut qui transaftioncm micnt z f . anis fit 
major. 2. ut fpontc nulIacoa£lionc intcrvcnientc transcgcrit. J. ju- 
lamcnto transa£lioncm corroboravcrit. 4. &tamen cidcm contra- 
vcncrit f.promiffa jurata non adimplcvcrit, &quidcm f. dolos^ ac 
pcrfidc ci contravcncrit f.promilTa & convcnta non obfervavcrit (c) 
a) iM 1. 4/. C. de trdnsM^. b) d. l. 41. ibi Dd. conimun. 
c) add. Lhrunncm. Auguft. Beroj././.Ow/ tfg. ».6.&4f. Thom. 
Mcrckclbach apud Klock.T. i.Coftf.jg. n. ig. Kichtct. ddd.l, 
4.1.& Dec.j^. uSi haec omniaprafjudicio JCtor. Jcncnf. Confir- 
niat. add. Jofcph. Urccol. de transaEl. q.go.fertot. 

XXXIV. 

Comraunitcr autcm nonfolum intransa£lionc,vcrumctiamin 
alio qnocunquc contradu facramcnti rcIigionev.iIlato locum di£he 
Conilitutioni cfTc volunt, non lam pcrejuscxtenfioncm , quamcx- 
prc/fam difpofitioneni, cum Impp. cxprcfsercfcribant, adverfHspA" 
Sia&trdnshionrsy dcindc^Md paElis prolata infertaf & paucis ifitcrjc- 
flis : (jMod ex paEltone vel transaffione, 

Bartol. «./p.Bald.». 14. Gilkcn.if./p.Brunnem. *^./.Rioht.ir.^. 
add.L Beroj. d.Confn.io. Mcrckclbach ap. Klock. d.Conf.n, 
12. Jacob. Mae/lert. Jlltt/fr. jnr. mater. tit. de transaR.jierata& 
perjttr.p, t2S. XXXV. 

Ccffattamcnd.Conflitutio, cjusqucpocnae, fi uterquccontra- 
hcntiumi transa^lionc mutuo confcniu reccfreril (a) fi quisnonJi- 
bcro arbitrio & voluntarc transa£Vioncm inicrit, fcd potcntiac,aIte- 
husvc atrocioris rei mctu pcrtcrritus, vcl ctiam dolo indu£lus aut cr- 
rorclapfus cum jurcjurando folidavcrit(b)fiquis juflam&proba- 
bilcmcaufamdiffercndipromiirahabucrit, qualisquae fit, a judicif 
dcpcndct arbitriofc) Alioquinautcmftatim quis mcidit in;illius 
Confbtutionis pccnas, quamprimum porrc£la fucrit judicipctitio 
& libcUus , vdfupplicatio Principi fa£Va (d.) 

a) arg. L i^ C. de transa^t. Cb) d. 1. 4.1. C. de transa^. arf. jlittb, 

Sacramentapuberum. C.fiadverf cred. Maeftcrt. d.L ifrccol. d, 

q. 90. n. ig. ip. Canccr. var. refoL lib. 2. cap. g, n.pf, (c) MJC- 

ftcit. d, L (d) MaBftcrt. d. L Utccd. d. a, 

T A N T U M. ** ' " . 



